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Report No: 

Meeting Date: 

Alameda-Contra Costa Transit District 

STAFF REPORT 
TO: Finance and Audit Committee 

AC Transit Board of Directors 

FROM: Denise Standridge, Interim General Counsel 

SUBJECT: Contract Compliance Approval 

ACTION ITEM 

RECOMMENDED ACTION(S): 

Consider receiving report regarding contract compliance approval. 

EXECUTIVE SUMMARY: 

13-216a 

May 28, 2014 

On June 12, 2013, Director Ortiz requested a report on compliance with Board Policy 350 with 
respect to contracts. On September 26, 2013, the General Counsel's office provided a report 
detailing a list of current contracts greater than $100,000 and whether the appropriate approval 
policy was followed under Board Policy 350. The item was pulled of the agenda and 
subsequently modified to focus on the VanHool and Linde contracts. 

On December 13, 2001, the Board of Directors authorized the District's General Manager to 
execute a contract for buses with Van Hool. The authorization was for up to 135 40' 3 door, low 
floor buses with an option to purchase up to an additional 135; and up to 60 60' 4 door, low 
floor buses with an option to purchase up to an additional 60. The unit prices were not to 
exceed $328,820 for the 40 foot bus and $444,900 for the 60' bus. On December 16, 2009, the 
Board of Directors authorized the GM and GC to execute a contract and Notice to Proceed to 
Linde, L.L.C. for a hydrogen fueling system at D2, Emeryville. The Board also authorized 
execution of a contract and Notice to Proceed to Linde for a hydrogen fueling system at D4, East 
Oakland, upon the future award of additional grant funds. The Board has expressed concern 
over compliance with Board Policy 350 as well as the negotiation of terms and conditions of 
contracts. 

BUDGETARY/FISCAL IMPACT: 

There is no budgetary or fiscal impact associated with this report. 

BACKGROUND/RATIONALE: 

Van Hool : The Board has previously received reports pertaining to the history of the Van Hool 
procurements and contracts. This report focuses on the contracts, the amendments and 
compliance with Board Policy 350. 
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On May 10, 2001, Memo 01-159 was presented to the Board requesting authorization for the 
General Manager to negotiate a sole source procurement with Van Hool for three and four 
door buses and to explore alternative funding options and third-party financing strategies, 
allowing the District to utilize state and/or local funds for this procurement in exchange for 
5307 federal funds. The Board minutes reflect that the GM be allowed to undertake a 
negotiated procurement. Thereafter, on June 20, 2001, the District issued Request for Proposal 
No. 2001-763 for 40' and 60' low floor transit buses. The only proposal received was from Van 
Hool N.V. /ABC Bus. A contract was entered into on January 17, 2002. Both the solicitation and 
the contract were presented to the Board for approval and authority was given to the GM and 
to the GC to negotiate contracts. There were 28 amendments to this contract, all of which are 
detailed on the chart attached as Exhibit 1. However, not all amendments were brought to the 
Board for approval. 

On May 2, 2007, GM Memo 07-115 was presented to the Board requesting the GM be 
authorized to enter into an agreement with ABC Bus Companies for a one year exchange of one 
of the District's 40' Van Hool buses in exchange for a Van Hool cruiser to be constructed for ABC 
for demonstration purposes. The report stated that the use of the cruiser for one year would 
assist the District in determining the specifications required for the next procurement of cruiser 
coaches to replace the MCI buses. The report also stated that, while short term bus loans were 
not usually brought to the Board, this was because of the length of the loan. The Board 
authorized the loan. Thereafter, staff returned to the Board on May 14, 2008 requesting 
authority to issue a Request for Proposals for a 45' coach. The Board approved the solicitation 
and Request for Proposal 2008-1061 was issued. Van Hool was the only company that 
submitted a proposal, which was for a firm fixed price of $468,030, not including manuals, 
training, spare parts, test equipment, special tools and freight. However, GM Memo 08-281 
presented to the Board on November 12, 2008 states this was adjusted to $511,119 to allow for 
freight and these items to be delivered directly to Van Hool by the District. The Board 
authorized the GM to negotiate a contract, which was executed on December 10, 2008. As you 
may recall, this contract was later cancelled and the parties entered into a settlement 
agreement over the cancellation. 

In looking at the amendments in the attached exhibit, there did not appear to be any changes 
in excess of 15% or material changes that were not presented to the Board. However, the GM 
and GC were given latitude in negotiating the contract and there were some items the Board 
may not have approved of had the negotiated terms been brought to its attention. For 
example, the "termination for convenience" clause was deleted; after contract award the 
District was not allowed to cancel or decrease the order; Van Hool was given 60 "Van Hool 
working days" to cure a default while the District usually provides 10 days in a standard 
contract; reimbursement for warranty work was subject to the acceptance of the claim by Van 
Hool with prior authorization being required in certain circumstances; the District had to pay 
the final 90% payment within 5 days of delivery of the coaches and no retention was allowed; 
the performance bond was valid through the end of the contractual delivery time of the buses 
and at the latest, December 31, 2003.1 However, because of the latitude given to staff in 

1 The attached exhibit has various references that the performance bond was to be increased. However, it was 
recently made known that the performance bond was canceled on March 13, 2004. Note that this is before many 
of the amendments required an increase in the bond that apparently was no longer in existence. 
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negotiating the contract, it does not appear that Board Policy 350 was violated with the 
amendments. 

Linde: On July 28, 2009, GM Memo 09-129a was presented to the Board requesting 
authorization to issue a solicitation for the acquisition of hydrogen generation, compression, 
storage and dispensing systems for installation at D2, the Emeryville division. Authorization 
was given and the District released a Request for Proposal. Five proposals were received, 
although two of the proposers each submitted two proposals, so only a total of 3 firms 
participated. On December 16, 2009, GM Memo 09-297 was presented to the Board 
requesting two actions. The first was requesting authorization for the IGM and the GC to 
execute a contract with Linde for the Emeryville division. The second was requesting 
authorization for the IGM and GC to execute a contract, with Linde for the Oakland division 
upon the future award of grant funds. The contract was signed on March 2, 2010 and included 
the priced option of the Oakland facility, which was exercised in amendment 1 on September 
29, 2010. Additionally, the contract included seven 1 year options to extend the maintenance 
services. To date, the options have not been exercised. However, the contract is still in effect 
because of delays in completing construction so no option has been necessary up to this point. 

As with the Van Hool contracts and amendments, the Linde contract was in compliance with 
Board Policy 350. The amendment was previously brought to the Board's attention and 
approved on December 16, 2009. There have been no further amendments. However, there 
were terms in the contract that were negotiated that were not Board approved. While the 
Board may find the terms disadvantageous, no policies were violated in the negotiations. 

Current Process: Currently, the process for solicitations and contracts is as follows: the contract 
specialist prepares the solicitation for staff review. The solicitation is routed for signatures and 
the following people must sign off before it is issued: the contract specialist; Sharon Dennis; 
Phillip McCants; Jon Medwin; the project manager; the project manager's director; possibly 
Lewis Clinton (depending upon whether there is a special requisition already in the system); the 
Interim General Counsel and then the General Manager. Because the solicitation is 
incorporated into the contract, the current Interim General Counsel is careful to review the 
terms stated. The solicitation is then returned to the contract specialist with counsel's 
questions, comments and/or changes before it is routed to the General Manager for signature. 

After the solicitation is issued, many vendors will ask for exceptions. These are presented to 
the project manager and usually the Interim General Counsel for approval. The practice of the 
current Interim General Counsel is to consider the request and, if it is reasonable, approve it. If 
the request is harmless or very low risk, it is likely to be approved. However, when the request 
pertains to insurance or indemnity language, legal counsel has to weigh the potential 
ramifications to the District against the request. In some instances, the project manager must 
be consulted with to ensure the possible risks are fully understood before the final decision is 
made. If the Interim General Counsel is unable to approve the request, options are offered to 
the vendor that would be acceptable to both sides. Once requests are considered and a vendor 
chosen, the contract is routed for signature. The same review and sign off process occurs. 

There appear to be two areas that seem to cause concern for the Board. The first area involves 
compliance with Board Policy 350 in notifying the Board. The second area involves how actual 
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contracts are negotiated. The prior procedure was to obtain Board approval and then prepare 
either the solicitation or the contract. Based on Board comments, it is apparent that the 
process staff uses to negotiate a contract and reach an agreement needs refinement. The 
Interim General Counsel recommends that staff bring an item to the Board to authorize the 
award of the contract subject to negotiation with the proposed contract brought back to the 
Board for final approval to ensure full transparency of what the Board is approving. 

ADVANTAGES/DISADVANTAGES: 

There are no advantages or disadvantages associated with this report. The report has been 
provided at the request of a Board member. 

ALTERNATIVES ANALYSIS: 

There are no alternatives. 

PRIOR RELEVANT BOARD ACTIONS/POLICIES: 

Board Policy 350 

ATTACHMENT: 
Exhibit 1 

Department Head Approval: Denise Standridge, Interim General Counsel 

Reviewed by: David J. Armijo, General Manager 

Prepared by: Denise Standridge, Interim General Counsel 
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Van Hool Documents 
Document Date Comments Signed By Board Notified? 
Contract 01/18/02 This was the initial contract for 40' GM Memo 01-364, 12/13/01, 

and 60' buses. The initial listed prices authorized award & execution of 
were $299,600 for the 40' buses and contract up to 135 40' Van Hool 
$429,000 for the 60' buses. buses with option up to 135 more 

& up to 60 60' buses with an 
option for an additional 60 

Amendment 1 04/19/02 1. Technical changes to specifications leopold Van Hool; Denis Van GM Memo 02-115, 04/04/02, 
increasing 40' price to $299,920 & the Hool; Herman Van Hool; Rick requesting authorization for GM 
60' price to $430,940; Fernandez; Kenneth Scheidig or designee to negotiate the 
2. Purchase 3 40' buses for purchase of up to 18 articulated 
conversion to fuel cell operation buses under the option included 
$367,320; in the "Initial lot 1" ofthe Van 
3. Purchase 17 60' buses {AG300} Hool contract. GM Memo 02-
$438,240 with the performance bond 093, 03/19/02, authorizing the 
to be increased by 10% GM to enter into agreement with 

ISE Research-Thundervolt, Inc. for 
the purchase of 4 fuel cell buses, 
with an option for 6 more. 

Amendment 2 06/05/02 Purchase an additional12 40' buses leopold Van Hool; Denis Van 
{A330} $307,567 with the Hool; Herman Van Hool; Rick 
performance bond to be increased by Fernandez; Carol Babington 
10% for Kenneth Scheidig 

Amendment 3 08/20/02 Change technical specifications leopold Van Hool; Denis Van 
increasing 40' price to $300,420 & 60' Hool; Herman Van Hool; 
price to $431,254 unknown for Rick Fernandez; 

Carol Babington for Kenneth 
Scheidig 

Amendment4 02/06/03 Change technical specifications leopold Van Hool; Denis Van 
decreasing 40' price to $299,869 & Hool; Herman Van Hool; Rick 
60' price increased to $431,328 Fernandez; Carol Babington 

1 



218

Exhibit 1 

Document Date Comments Signed By Board Notified? 
for Kenneth Scheidig 

Amendment 5 04/29/03 Change technical specifications Leopold Van Hool; Dennis 
increasing 40' price to $300,147 & 60' Van Hool; Herman Van Hool; 
price to $431,617 Charles Kalb for Rick 

Fernandez; Kenneth Scheidig 
Amendment 6 04/30/03 1. Change technical specifications to Leopold Van Hool; Denis Van GM Memo 02-326, 12/06/02, 

the 3 fuel cell buses increasing the Hool; Herman Van Hool; approved GM & GC to travel to 
price to $399,000; Charles Kalb for Rick Belgium to finalize the fuel cell 
2. Add 1 additional bus (A330) for fuel Fernandez; Kenneth Scheidig configuration & negotiate 
cell conversion, $399,000 (to be changes 
assigned to Sun line Transit) 
3. Option within next 3 years to 
purchase up to 10 additional buses. 

Amendment 7 07/14/04 1. Changes to 3 fuel cell buses Leopold Van Hool; Denis Van 
increasing the price for VINs 61726 & Hool; Rick Fernandez; 
61727 to $415,181 and for VIN 61728 Kenneth Scheidig 
to $414,681. 
2. Changes to 1 (A330) fuel cell bus 
for Sun line increasing the price to 
$438,261. 

Amendment 8 07/14/04 1. Exercise option to purchase 10 Leopold Van Hool; Denis Van GM Memo 04-226, 06/16/04, 

additional60' coaches with technical Hool; Rick Fernandez; authorized GM to purchase 10 

specification changes increasing the Kenneth Scheidig additional 60' buses, 3 from the 

price to $470,456; 1'' option & 7 from the 2"d option 

2. Increase performance bond by 10% to be "commuter type". 

of the order extension price. 

2 
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Amendment9 07/14/04 1. Exercise option to purchase 61 Leopold Van Hool; Denis Van GM Memo 04-226, 06/16/04, 

additional 30' buses (A300K} for Hool; Rick Fernandez; authorized GM to purchase 2 
$294,000 or € 240,500; 2 will be Kenneth Scheidig prototype 30' buses: 1 diesel & 1 
prototypes and paid for in US dollars; an ISE gasoline hybrid. GM Memo 
2. Increase performance bond by 10% 04-282, 08/04/04, authorized the 
of the total order price. GM to finalize & execute the 

contract for 59 2 door low floor 
buses. 

Amendment 06/07/04 Because AC Transit resold 29 40' Leopold Van Hool; Denis Van GM Memo 04-097, 03/03/04, 
10 buses to WMATA, this amendment Hool; Rick Fernandez; approved sale of up to 25 Van 

transferred certain provisions of the Kenneth Scheidig Hools to WMATA; GM Memo 04-
contract to WMATA at a cost of 208, 06/16/04, approved sale of 
$2,815 per bus to be paid by AC up to 4 more Van Hools to 
Transit WMATA 

Amendment 10/08/04 Change in technical specifications to Leopold Van Hool; Denis Van 

11 the 5 buses VanHool had not yet Hool; Rick Fernandez; 
shipped to WMATA, increasing the Kenneth Scheidig 
price to $350,497 

Amendment 10/08/04 1. Purchase an additional15 60' buses Leopold Van Hool; Denis Van 
12 with technical changes increasing the Hool; Rick Fernandez; 

price to $472,801; Kenneth Scheidig 
2. Increase the performance bond by 
10% of the order price. 

Amendment 10/05/05 Technical changes to 24 of the 30' Leopold Van Hool; Denis Van GM Memo 05-133, 06/09/05, 

13 (A300k} buses ordered pursuant to Hool; Rick Fernandez; authorized the GM to travel to 

Amendment 9 increasing the price to Kenneth Scheidig Belgium to inspect & authorize 

$304,734. shipment of the 30' buses. 

3 
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Amendment 10/05/05 1. Technical changes to 36 of the 30' leopold Van Hool; Denis Van GM Memo 05-133, 06/09/05, 
14 (A300K) buses ordered pursuant to Hool; Rick Fernandez; authorized the GM to travel to 

Amendment 9 increasing the price to Kenneth Scheidig Belgium to inspect & authorize 
$313,571; shipment of the 30' buses. 
2. Increase the performance bond by 
10% of the order price. 

Amendment 06/19/06 Technical changes to the 10 additional leopold Van Hool; someone 
15 60' buses (AG300) ordered pursuant unknown on behalf of Denis 

to Amendment 8 increasing the price Van Hool; no signatures on 
to $472,472, behalf of the District 

Amendment 06/19/06 Technical changes to the additional15 leopold Van Hool; someone 
16 60' buses (AG300) ordered pursuant unknown on behalf of Denis 

to Amendment 12 increasing the price Van Hool; no signatures on 
to $475,249 behalf of the District 

Amendment 07/17/06 1. Purchase an additional40' bus leopold Van Hool; someone GM Memo 05-260, 11/09/05, 

17 (A330) for conversion to hydrogen unknown on behalf of Denis authorized the GM to exercise an 

fuel cell & change technical Van Hool; Rick Fernandez; option under the contracts with 
specifications increasing price to Kenneth Scheidig Van Hool & ISE & negotiate a 

$458,445; contract with UTC Power for 1 

2. Said bus is assigned to Hartford- fuel cell bus for sale to a public 

Connecticut (VIN 61950) entity. 

Amendment 06/19/06 Technical changes to the 24 30' buses leopold Van Hool; someone 

18 previously modified pursuant to unknown on behalf of Denis 
Amendment 13, decreasing the price Van Hool; no signatures on 

to $297,114 (one of these buses was behalf of the District 
to be prototype hybrid drive-
VIN63648) 

Amendment 06/19/06 Technical changes to the 36 30' buses leopold Van Hool; someone 

19 previously modified pursuant to unknown on behalf of Denis 
Amendment 14, decreasing the price Van Hool; no signatures on 

to $305,951; (9 of these were to be behalf of the District 

4 
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equipped with the hybrid drive) 

Amendment 01/10/07 Extend term of contract 5 years with Leopold Van Hool; Denis Van GM Memo 06-222, 10/04/06, 
20 revised expiration date of 01/16/12; Hool, Rick Fernandez; authorizing the GM to negotiate a 

additional options for 40' buses at Kenneth Scheidig 5 year extension to expire 
500; additional options for 60' buses 01/17/12 & negotiate additional 
at 500; options for 30' buses at 500. option quantities up to 500 30' 

buses, 500 40' buses & 500 60' 
buses 

Amendment 01/10/07 {1}Purchase 25 additional 30' A300K Leopold Van Hool; Denis GM Memo 07-029, 01/31/07, 
21 buses with technical changes VanHool; Rick Fernandez; summarized the GM's recent trip 

increasing the price to $319,522 or Kenneth Scheidig to Belgium & informed the Board 
€255,618. of the purchase of the additional 
(2) No extended warranty coverage 25 30' buses. 
on drive line components. 
(3) Increase performance bond by 
10% of order extension price. 

Amendment 01/08/07 {1) Purchase 25 A300L buses with Leopold Van Hool, Denis Van GM Memo 07-029, 01/31/07, 
22 technical changes increasing the price Hool; Rick Fernandez; summarized the GM's recent trip 

to $340,512 or €272,410. Kenneth Scheidig to Belgium & informed the Board 
{2) No extended warranty coverage ofthe purchase of the additional 
on drive line components. 25 40' buses. 
{3) Increase performance bond by 
10% ofthe order extension price. 

Amendment 02/06/08 Technical changes to the 25 30' A300K Leopold Van Hool; Rick 
23 buses increasing price to $333,272. Fernandez; Kenneth Scheidig 

Amendment 02/06/08 Technical changes to the 25 40' A300L Leopold Van Hool; Rick 
24 buses increasing the price to Fernandez; Kenneth Scheidig 

$354,852. 
Amendment 02/06/08 Purchase an additional 2 40' A300L Leopold Van Hool; Rick 
25 buses at $367,272 each. Fernandez; Kenneth Scheidig 

5 
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Amendment 02/06/08 Purchase an additional14 30' A300K leopold Van Hool; Rick 
27 buses at $344,937 each. Fernandez; Kenneth Scheidig 
Amendment 02/06/08 Technical changes to 1 30' A300K bus, leopold Van Hool; Rick 
28 diesel-hybrid, VIN 63648 increasing Fernandez; Kenneth Scheidig 

price to $586,200. 
Amendment 02/06/08 (!)Technical changes to the 8 fuel cell Leopold Van Hool; Rick GM Memo 07-284, 12/12/07, 
31 buses with pricing at $1,250,000 each. Fernandez; Kenneth Scheidig authorized the GM to negotiate 

(2) Option to purchase an additional 4 and execute contracts for the sole 
fuel cell buses. source procurement of 8 next 
(3) Van Hool shall issue a performance generation fuel cell buses with an 
bond of 10% of the Contract. option to purchase an additional 
(4) Van Hool shall increase the 12 buses. 

amount of the performance bond, 
which is presently securing its 
obligation under the contract for the 
8 buses by $1.5 million upon 
completion of Phase 1 of the contract 
and an additional $1.5 million upon 
completion of Phase 2. 

Revised 12/10/08 (1) Technical changes to the 8 fuel cell Jan Van Hool; Filip Van Hool; 

Amendment buses resulting in pricing at Leopold Van Hool; Rick 

31 $1,260,260 each. Fernandez; Kenneth Scheidig 

(2) Option to purchase an additional 4 
fuel cell buses. 
(3) Van Hool shall issue a performance 
bond of 10% of the Contract. 
(4) Van Hool shall increase the 
amount of the performance bond, 
which is presently securing its 
obligation under the contract for the 
8 buses by $1.5 million upon 

6 
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completion of Phase 1 of the contract 
and an additional $1.5 million upon 
completion of Phase 2. 

Amendment 02/06/08 Technical changes to the 19 additional Leopold Van Hool; Rick 
32 60' AG300 buses increasing price to Fernandez; Kenneth Scheidig 

$547,739 
Amendment 12/10/08 (1) District plans on entering into Jan Van Hool; Filip Van Hool; 
33 contract with VTA for funding of 4 fuel Leopold Van Hool; Rick 

cell buses. Fernandez; Kenneth Scheidig 
(2) District is exercising option to 
purchase the 4 additional fuel cell 
buses at a price of $1,285,470 each. 
(3) Van Hool shall increase its 
performance bond equal to 10% of 

7 
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the order price. 

Contract 2008- 12/10/08 Award of contract to Van Hool for low Jan Van Hool; Filip Van Hool; GM Memo 07-115, 05/02/07, 
1061 entry 45' suburban buses.1 Leopold Van Hool; Rick authorized the GM to loan ABC 

Fernandez; Kenneth Scheidig Bus a 40' bus in exchange for a 
Van Hool cruiser for 
demonstration purposes; GM 
Memo 08-081 authorized the 
acquisition of low-entry suburban 
style 45' coaches by competitive 
negotiation of 30, up to 100, 
buses; GM Memo 08-281, 
11/12/08, authorized the GM to 
negotiate a contract for the 
purchase of up to 40 45' low 
entry suburban style commuter 
buses. 

Contract 2009- 03/02/10 Award of contract to Linde for design Michael Beckman, Mary King, GM Memo 09-129a, 07/08/09, 
1104 parts, labor, service and maintenance Carol Babington for Kenneth authorized the negotiated 

of the Hydrogen System for Scheidig procurement for the hydrogen 
Emeryville with a priced option for system; GM Memo 09-297, 
the District's Oakland facility. 12/16/09, authorized award of 

contract to Linde for both 
Emeryville and Oakland 

Linde 09/29/10 Exercise of option for 04, Oakland Michael Beckman, Mary King, GM Memo 09-297, 12/16/09, 

Amendment 1 hydrogen facility Carol Babington for Kenneth authorized award of contract to 
Scheidig Linde for Oakland option 

1 
This contract was cancelled and the parties reached a settlement agreement. 

8 




